
Supreme Court two-part inquiry examining content of speech and 
relevant contextual factors

The Language Employed by the Speaker

• Whether the speech is an actual threat to harm another person or group of people.
	 • If the speech is a message of a third party’s propensity to commit a violent act (a photo of 	
	 someone else with text indicating that person might harm another person.

1

Whether the statement consituted political hyperbole, jest, or satire

• Ridiculing another person by making a poor attempt at humor.

2

Whether the speech was of the type that often involves inexact and abusive 
language

	 • Communications between two minors discussing another student.

3

Whether the threat was conditional

• Generic statements about a classmate commiting a school shooting as opposed to a direct 	
	 threat of a person committing a school shooting.

4

Whether it was communicated directly to the victim

• Direct threats made to an intended victim as opposed to private communications between 	
	 two other individuals.

5

Whether the victim had reason to believe the speaker had a propensity 
to engage in violence, and...
How the listeners reacted to the speech

	 • The reaction of the recipient of the communication will be instructive as to whether this f	
	 factor is met.  If the recipient acts flippantly it is less likely they perceive the speaker as having 	
	 the propensity to engage in violence.
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