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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

Lambda Legal Defense and Education Fund,
Inc.

Plaintiff,

v. No. 1:17-CV-6390

United States Department of Education and
United States Department of Justice,

Defendants.
----x

COMPLAINT

Plaintiff Lambda Legal Defense and Education Fund, Inc. ("Lambda Legal"), by and

through its undersigned attorneys, in support of its complaint against Defendants United States

Department of Education ("ED") and United States Department of Justice ("DOJ"), (collectively

"Defendants"), alleges as follows:

Summary and Nature of the Case

L This is an action under the Freedom of Information Act ("FOIA"), 5 U.S.C. § 552,

to enforce the public's right to information about Defendants' withdrawal of guidance relating to

Title IX of the Education Aii7er1d1nents Act of 1972 ("Title IX") and transgender students. Lambda

Legal seeks injunctive and other appropriate relief with respect to Defendants' unlawful

withholding of this infoi-~nation,

2. Pursuant to the FOIA, Lambda Legal has requested records relating to Defendants'

rescission of two guidance documents pertaining to schools' Title IX obligations with respect to

transgender stud:,nts: (i) an unpublished opinion letter from James A. Ferg-Cadima, Acting Deputy
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Assistant Secret~y for Policy, Office for Civil Rights, U.S. Department of Education, to Emily

Fi-ince dated January 7, 2015 ("Januaiy 2015 Opinion Letter"); and, (ii) the Dear Colleague Letter

oil Transgender Students jointly issued by Defendants on May 13, 2016 ("May 2016 Joint

Guidance") (collectively, "the Title IX Transgender Guidance Materials"). Lambda Legal also

requested documents related to the Dear Colleague Letter jointly issued by Defendants on February

22, 2017 ("February 2017 Rescission Letter")

3. The January 2015 Opinion Letter reaffirmed ED's position that Title IX's

prohibition on sex discrimination requires schools to treat transgender students consistent with

their gender identity, including with respect to sex-segregated facilities. The unpublished opinion

letter responded to a December 14, 2014 inquiry for guidance on ED policies or rules for school

districts regarding transgender students' access to restrooms and other sex-segregated facilities.

4. On May 13, 2016, Defendants jointly issued the May 2016 Joint Guidance to assist

schools in protecting transgender students fi~om discrimination and complying with their

obligations under Title IX and its implementing regulations. Deemed "significant guidance" by

the issuing agencies, the May 2016 Joint Guidance responded to requests by schools across the

country for assistance on providing equal educational opportunities to transgender students. The

May 2016 Joint Guidance stated that Title IX's prohibition of sex discrimination ellcornpasses

discrimination based on a student's gender identity, including discrimination based on a student's

transgender status.

5. On February 22, 2017, Defendants jointly issued the February 2017 Rescission

Letter. The February 2017 Rescission Letter withdrew the January 2015 Opinion Letter and the

May 2016 Joint Guidance without taking a position on Title IX and its implementing regulations

with respect to transgender students. As a result, the February 2017 Rescission Letter created

2
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confusion for schools across the country and eliminated an important resource for ensuring that

schools meet their Title IX obligations.

6. An estimated 150,000 youth between ages 13 and 17 are transgender. Jody L.

Herman, et al, Age of Individuals Who Identify as Ti~ar~~sgender in the United States, The Williams

Institute, 2-3 (January 2017), http:I/v~~illiainsinstitute.lawt.ucla.edu/wp-

cc~nteritiuploads/~I ranst~geReport.~d£ These transgender students, along with younger

transgender children, experience alarming rates of harassment, bullying, and discrimination in

their schools, which often goes unaddressed by school administrators. Many are denied access to

sex-segregated facilities, such as school restroams and locker rooms, in accordance with their

gender identities. See, e.g., Movement Advancement Project and GLSEN, Separation and Stigma:

Transgender Youth & School Facilities (April 2017) ("Separation and Stig~md'),

http:/!ww-~~v.l ~b~, tnlap,Or~Ifi1e/trans~cnder-~ttll-school.~df,. This puts transgender students at risk

of profound physical and emotional health consequences, and causes them daily humiliation in the

schools that are a doulinant and formative part of their lives. Transgender students' success in

school is closely correlated with whether their administrators and teachers accept them for who

they are, including by allowing them access to sex-specific facilities consistent with their gender

identities. See, e.g., id. at 4; Williams Institute, Media Advisory: Fact Sheet on Guidance

Protecting Over 350, 000 Transgender Youth and Young Adults from Discrimination (Annotated

Version) (Feb. 27, 2017), hops:llwilliai~isinstitute.law.~icla.eclu/uncate~orized/media-~dvisory-

fact-sheet-on-guidance-~roteetiilg-over-350000-trans~~eilder-youth-and-voun~~-adLilts-fronl-

discriinir~latioil-annotated-versial~l. A recent study found that the majority of students identifying

or perceived as transgender had negative experiences in school, correlating with higher rates of

attempted suieici~e, homelessness, and psychological distress. S.E. James et al., Nat'l Center for

3
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Transgender Equality, Report of the 2015 U.S. TYans~ender Survey, 130-135 (2016),

http://~~~~w.transequality.org/sitesldefaultlfiles/doeslusts/L1~TS`%20Fu11%20Report°1o20-

%20I'IN~L°fo201.6.17.~c~f.

7. Defendants" rescission of the Title IX Transgender Guidance Materials leaves these

children even more vulnerable to abuse and discrimination in their schools. It sends the troubling

signal that Defendants will not follow through on their responsibility to enforce Title IX for

transgender children. It sends the false message that schools may not be obligated under Title IX

to respect and protect their transgender students, including when. it comes to access to

sex-segregated facilities consistent with students' gender identities.

8. Lambda Legal has therefore sought documents—including documents dated after

the February 2017 Rescission Letter—concerning Defendants' decision to withds-aw the Title IX

Transgender Guidance Materials. This information is important to ensuring the health and safety

of tr•ansgender students. The purpose of the FOIA is to promote government transparency and

accountability. It establishes the public's right to access all federal agency records unless such

records may be withheld by the agency pursuant to one of nine narrowly construed FOIA

exemptions. 5 U.S.C. § 552(b)(1)-(9).

9. On March 13, 2017, Lambda Legal filed FOIA requests with each of ED ("ED

FOIA Request") and DOJ ("DQJ FOIA Request"), (collectively, "FOIA Requests")

10. To date, the ED has not processed Lambda Legal's ED FOIA Request, provided

responsive documents, or asserted any applicable basis for withholding disclosure.

11. DOJ decided to split Lambda Legal's DOJ FOIA Request in two and handle each

part separately. To date, DOJ has not processed Lambda Legal's DOJ FOIA Request to the Offices

of the Attorney General, Deputy Attorney General, Associate Attorney General, Legal Policy and
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Public Affairs. DOJ has processed Lambda Legal's DOJ FOIA Request to the Civii Rights

Division and det~„nnined responsive documents exist but are exempt from production.

12. Lambda Legal is legally entitled to responses to the FOIA Requests that satisfy the

statute's requirement that an agency provide a prompt and thorough search for and production of

documents, which in this case were requested more than five months ago. Defendants have far

exceeded the statutory and regulatory time limitations to conduct a search and produce the

requested docuri~ents.

13. L~inbda Legai seeks an injunction ordering Defendants to respond to Lambda

Le~ai's FOIA Requests, conduct a thorough search for all responsive records, and provide the

requested documents in a timely manner. Lambda Legal also seeks attorney's fees and other

equitable relief as deemed appropriate by this Court.

Jurisdiction and Venue

14. The court has jurisdiction over this matter pursuant to 5 U.S.C. § 522(a)(4)(B) and

28 U.S.C. ~§ 1331 and 1336.

15. Venue lies in the United States District Court for the Southern District of New York

pursuant to 28 U.S.C. § 1391 because Lambda Legal is a resident of the Southern District of New

York..

Parties

16. Plaintiff Lambda Legal is atax-exempt, not-for-profit legal, educational, and

charitable organization under section 501(c)(3) of the Internal Revenue Code, headquartered at

120 Wall Street, 19th Floor, New York, NIA 10005. Founded in 1973, Lambda Legal is the nation's

oldest and largest nonprofit legal organization working to secure the civil rights of lesbian, gay,

bisexual, and transgender ("LGBT") people and individuals living with HIV. Educating the public

E
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on LGBT issues and publishing information about the rights of LGBT people are among Lambda

Legal's primacy purposes. According to its 2015 Annual Report, Lambda Legal organized over

200 community education events and trainings in that fiscal year, with 15,000 estimated

participants. Lambda Legal also had over 750,000 unique visitors to its website, along with

approximately 23,000 unique visitors to its Spanish-language website. It also spent over $6.4

million on educational programming in its 2015 fiscal year.

17. Defendant ED is a Department of the executive branch of the United States

Government and is an agency within the meaning of 5 U.S.C. § 5520. ED is the federal agency

responsible for oversight of education. Among its responsibilities is enforcement of certain federal

civil rights laws, including Title IX, which prohibits sex discrimination in federally funded

education programs and activities. ED has possession of and control over the records sought by

Lambda Legal.

18. Defendant DOJ is a Department of the executive branch of the United States

Govermnent and is an agency within the meaning of 5 U.S.C. § 5520. DOJ has possession of

and control over the records sought by Lambda Legal.

Lambda Le~al's FOIA Request to ED

19. On March 13, 2017, Lambda Legal submitted the ED FOIA Request to ED

requesting records, correspondence, and memos, in any and all formats, that mention, discuss,

reference, or relate to:

(i) The withdrawal of the January 2015 Opinion Letter;

(ii) The withdrawal of the May 2016 Joint Guidance; and

(iii) The February 2017 Rescission Letter.

D
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20. A copy of Lambda Legal's March 13, 20l 7 ED FOIA Request is attached hereto as

Exhibit A.

2l . By letter dated March 28, 2017, ED acknowledged receipt of Lambda Legai's ED

FOIA Request (the "ED Acknowledgement Letter"). Exhibit B. The ED Acknowledgement Letter

instructed Lambda Legal to "check the status of [Lambda Legal's] FOIA request at the link

provided . . . ." and furnished a phone number and email address to contact regarding future

correspondence or questions abolrt Lambda Legal's ED FOIA Request.

22. Lambda Legal, through its undersigned attorneys, attempted to follow up with ED

several times after Lambda Legal filed the ED FOIA Request on March 13, 2017. On April 18,

2017, an attorney for Lambda Legal called ED's FOIA phone number advertised on its website

and included in the ED Acknowledgement Letter-202-401-8365—but the nitmber rang to a voice

mailbox that was fiili and ~~ould not allow the attorney for Lambda Legal to leave a message.

Afterward, an attorney for Lambda Legal e-mailed ED on April 19, 2017.

23. On April 25, 2017, ED sent Lambda Legal a boilerplate letter, attached hereto as

Exhibit C, stating that it was "unable to respond" within the statutorily required timeline ("April

25 Letter"). The April 25 Letter noted that the agency had received Lambda Legal's ED FOIA

Request on March 28, 2017. ED acknowledged that "FOIA requires that an agency make a

determination on a FOIA request within 20 working days of the request in the appropriate office,"

but nonetheless explained that it would be unable to fulfill Lambda Legal's request by that deadline

"due to the volume of [Lambda Legai's] request, the backlog of requests and the competing

demands for the time of staff that are working to respond to [Lambda Legal's] request." Exhibit C.

24. The April 25 Letter instructed Lambda Legal to "check on the status of [Lambda

Legal's] request on ED's FOIA Web page" by checking the previously provided link if Lambda

7
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Legal has not "received [its] responsive documents within 30 days from receipt of this letter . . . ."

However•, the FOIA tracking number pt•ovided was not listed on the linked webpage until five

inonlhs after the ED FOIA Request.

25. Since receiving the Apri125 Letter, Lambda Legal, through its attorney, called ED's

FOIA office four times inquiring about the status of the Lambda Legal ED FOIA Request. On two

occasions, an attorney for Lambda Legal was .informed that certain of ED's component offices

subject to the ED FOIA Request have completed their search but that half still have not responded.

Lambda Legal, through its attorney, was told the Institute of Education Sciences, Office of

Elementary and Secondary Education, Office of the Deputy Secretary, and Office of the Under

Secretary have tlo responsive documents. Lambda Legal, through its attorney, was also tald

responses have been pending for several months from the Office of the Secretary, Office far Civil

Rights, Office of the General Counsel, and Office of Communications and Outreach.

26. On June 30, 2017, Lambda Legal appealed ED's failure to expedite its Request and

to produce any documents within the statutorily prescribed trine frame. Exhibit D. On July 3,

2017, ED acknowledged receipt of the appeal. Exhibit E. Since then, Lambda Legal has not

received a decision on its appeal.

27. ED has failed to comply with the time limits imposed by the FOIA and ED's

regulations. Although statutorily obligated to determine whether to comply with a FOIA request

within 20 days (excluding weekends and legal holidays) after receiving it, 5 U.S.C. §

522(a)(6)(A)(i), ED has not responded to Lambda Lega1's ED FOIA Request within the meaning

of the statute.
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28. Nor has ED responded to Lambda Legai's appeal, despite the statutorily mandated

20-day deadline (excluding weekends and legal holidays) to snake a determination on an appeal.

5 U.S.C. § 552(a)(6)(A)(u).

29. Tluough ED's failure to make substantive determinations as to Lambda Legal's ED

FOIA Request within the time period required by law, Lambda Legal is deemed to have exhausted

administrative remedies. 5 U,S.C. § 522(a)(6)(C).

Lambda Le~al's FOIA Request to DOJ

30. On March 13, 2017, Lambda Legal submitted t1~e DOJ FOIA Request to DOJ

requesting records, con•espondence, and memos, in any and all. formats, that mention, discuss,

reference, or relate to:

(r) The withdrawal of the January 2015 Opinion Letter;

(ia) The withdrawal of the May 2016 Joint Guidance; and

(iii) The February 2017 Rescission Letter.

31. A copy of Lambda Legal's March 13, 2017 DOJ FOIA Request is attached hereto

as Exhibit F.

32. By letter dated March 15, 2017, DOJ acknowledged receipt of Lambda Legal's

DOJ FOIA Request and indicated that it was processing the Civil Rights Division's response

separately from the other components. Exhibit G.

Tfie Civil Rights Division's Response

33. By letter dated March 16, 2017, the Civil Rights Division acknowledged receipt of

Lambda Legal's DOJ FOIA Request and indicated that "some delay may be encountered in

processing [Lambda Legal's] request" and that the Division "adopted a policy of processing

requests in the approximate order of receipt." Exhibit H.

D
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34. Oil June 19, 2017, the Civil Rights Division notified Lambda Legal that it had

located responsi~~e documents but that "access to the documents should be denied pursuant to 5

U.S.C. § 552(b)(5)" because the records contain "attorney work product and include intra-agency

memoranda contain pre-decision, deliberative material." Exhibit L No additional explanation was

given.

35. Lambda Legal, through its attorneys, contacted the Civil Rights Division on June

20, 2017 and inquired about the responsive documents. The Division reported that it had found

109 pages of responsive material and did not elaborate on the justification of its privilege claim.

36. On July 23, 2017, Lambda Legal appealed the Civil Rights Division's

determination to withhold the documents. E~ibit J.

37. The Civil Rights Division has failed to comply with the time limits imposed by the

TOIA and DOJ'~s regulations. Although statutorily obligated to determine whetlzei to reach a

determination of a FOIA appeal within 20 days (excluding weekends and legal 1lolidays) after

receiving it, 5 U.S.C. § 522(a)(6)(A)(ii), the Civil Rights Division has not responded to Lambda

Legai's DOJ FOIA Request appeal within the meaning of the statute.

38. Nor has the Civil Rights Division responded to Lambda Legal's appeal, despite the

statutorily mandated 20-day deadline (excluding weekends and legal holidays) to make a

detei7liination on an appeal. 5 U.S.C. § 552(a)(6)(A)(ii}.

39. Through the Civil Rights Division's failure to reach a determination as to Lambda

Legal's DOJ FOIA Request appeal within the time period required by law, Lambda Legal is

deemed to have exhausted administrative remedies. 5 U.S.C. § 522(a)(6)(C).

10
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The Remaining DOJ Components' Response

40. By letter dated March 23, 2017, DOJ's remaining components acknowledged

receipt of Lambda Legai's DOJ FOIA Request. Exhibit K. The remaining components denied

Lambda Legai's request for expedited treatment and stated that the DOJ FOIA Request "falls

within ̀ unusual circumstances'" because it "require[s] searches in other Offices . . . ." Exhibit K.

DOJ advised that Lambda Legal "may wish to narrow the scope of [its] request to limit the number

of potentially responsive records so that it can be placed in a different processing track." Exhibit K.

41. Lambda Legal, through its attorney, agreed with DOJ on April 17, 2017 to several.

limitations to the DOJ FOIA Request. Exhibit L. DOJ informed an attorney for Lambda Legal

that DOJ's IT support would be gathering e-mails from potential custodians for review. On May

10, 2017, an attorney for Lambda Legal called DOJ's FOIA office and was told the request to

DOJ's IT support to gather e-mails was sent April 18, 2017.

42. Since the May 10 phone call, Lambda Legal, through its attorney, called DOJ's

FOIA office foul• times inqun-ing about the status of the DOJ FOIA Request. Each dine, Lambda

Legal's attorney was informed that DOJ's IT support had not even gathered e-mails from potential

responsive custodians.

43. On July 23, 2017, Lambda Legal appealed. the remaining DOJ components' failure

to expedite its D~JJ FOIA Request and. to produce any documents within the statutorily prescribed

time frame. Exhibit M. On July 31, 2017, DOJ denied Lambda Legal's appeal to expedite its DOJ

FOIA Request and declined to rule on its failure to produce documents. Exhibit N.

44. DOJ has failed to comply with the time limits iulposed by the FOIA and DOJ's

regulations. Although statutorily obligated to determine whether to comply with a FOIA request

within 20 days (excluding weekends and legal holidays) after receiving it, 5 U.S,C.
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522(a)(6)(A)(i), DOJ's remaining components have not produced nor searched for responsive

documents to Lambda Legal's DOJ FOIA Request within the meaning of the statute. Through this

failure to make substantive determinations as to Lambda Legal's DOJ FOIA Request within the

time period required by law, Lambda Legal. is deemed to have exhausted administrative remedies.

5 U.S.C. § 522(a)(6)(C).

Lambda Le~al's Entitlement to a Waiver of or Reduced Processing Fees

45. Lambda Legal also asked for a waiver or reduction of document search, review,

and duplication fees because disclosure is "likely to contribute significantly to the public

understanding of the activities or operations of the government and is not primarily in the

eominercial interest of the requester." 5 U.S.C. § 552(a)(4)(A)(iii).

46. The records sought in the FOIA Requests will significantly contribute to the public

understanding of (i) the operations and activities of Defendants, and (ii) the federal protections

afforded to transgender students. In addition, disclosure is not in Lambda Legal's commercial

interest. Lambda Legal will evaluate the disclosed documents and, depending on what is contained

in the documents, may well disseminate the information to the public. If Lambda Legal publicly

disclosed inforrriation obtained through the FOIA, it will do so at no cost to the public.

Causes of Action

47. Lambda Legal repeats and incorporates every allegation contained in the foregoing

paragraphs and incorporates them as though fully set forth herein.

48. defendants' failure to conduct a reasonable search for records responsive to

Lambda Legal's requests violates FOIA, 5 U.S.C. §§ 552(a)(3)(A), (a)(3)(C), and (a)(6)(A), as

well as the regulations promulgated thereunder.

12
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49. Defendants' failure to release responsive records violates FOIA, 5 U.S.C.

§ 522(a)(3)(A), as well as the regulations promulgated thereunder.

50. Defendants' failure to officially grant Lambda Legal's request for a reduction or

waiver of fees violates FOIA, 5 U.S.C. §§ 552(a)(4)(ii)(II) and (a)(4)(iii), as well as the regulations

promulgated thereunder.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Lambda Legal requests that judgment be entered in its favor

against Defendants, and that the Court:

A. Older Defendants and any of their departments, components, other organizational

structures, agents, or other persons acting by, through, for, or on behalf of Defendants to conduct

a reasonable search for all records responsive to Lambda Lega1's FOIA Requests submitted on

March 13, 2017;

B. Enjoin Defendants and any of its departments, components, other organizational

structures, agents, or other persons acting by, through, for, or on behalf of Defendants from

improperly withholding records or portions of records responsive to Lambda Legal's FOIA

Requests submitted on March 13, 2017 and order their to promptly produce the same;

C. Order Defendants to produce, within twenty days of the Court's order, any and all

non-exempt records responsive to Lambda Legal's FOIA Requests submitted on March 13, 2017

and Vaughn indexes of any responsive records withheld or redacted under claim of exemption;

D. Enjoin Defendants fi•oin charging Lambda Legal fees for the processing of its

requests;

E. Award Lambda Legal its reasonable attorney's fees and costs pursuant to 5 U.S.C.

§ 552(a)(4)(E) and 28 U.S.C. § 2412.

13
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F. Grant all other such relief to Lambda Legal as the Court deems just and proper.

Dated: August 22, X017

/s/Blair A. Silver
Blair A. Silver
Avi S. Garbow (pro hac vice motion to be filed
Joseph P. Vardner (pro I~ac vice motion to be filed)

GIBSON, DUNN & CRUTCHER LLP
1050 Connecticut Avenue, N.W.
Washington, DC 11101
Telephone: 202.955.8500

Is/ Susan Sommer
Susan. Sommer

LAMBDA LEGAL DEFENSE AND EDUCATION
FUND, INC.
120 Wall Street, 19th Floor
New York, NY 10005
Telephone: 212.809.8585

Attorneys for Plaintiff Lambda Legal Defense and
Education Fund, Inc.

14
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~ Lr ~ I
making the case far equality

March 13, 20117

By Certified Mail,
Return Receipt Requested and
Electronic Mail

U.S. Department of Education
Office of Management
Office of the Chier Privacy Officer
400 Maryland Avenue, SW, LBJ 2E320
Washington, DC 20202-4536
ATTN: FOIA Public Liaison
Email: EDFOIAManager@ed,gov

To Whom It May Concern;

This is a request under the Freedom of Information Act, 5 U.S.C. § 552, on behalf of Lambda
Legal Defense and Education Fund, Inc. ("Lambda Legal"). Lambda Legal seeks documents
relating to the Department of Justice's recently announced withdrawal of guidance relating to
Title IX and transgender students.

We request a copy of any and all records, correspondence, and memos, in any and all formats,
that mention, discuss, reference, or relate to:

1. the withdrawal of the letter fi•om James A. Ferg-Cadema, Deputy Assistant
Secretary for Policy, Office for Civil Rights, Department of Education, to Emily
Prince dated Jan. 7, 20I S;

2. the"withdrawal of the Dear Colleague Letter: Transgender Students jointly issued
by the Department of Education and Department of Justice on May 13, 2016; or

3. the Dear Colleague Letter relating to transgender students jointly issued by the
Department of Education and Department of Justice on February 22, 2017.

(collectively, "the Title IX Transgender Guidance Materials")

We request that you produce responsive materials dated ftom January 20, 2017 to the present,
except as specified below, in their entirety, including all attachments, appendices, enclosures,
and/or exhibits, This request includes, but is not limited to:

a. correspondence with non-government entities about the Title IX Transgender
Guidance Materials;

b. communications with employees of the Executive Office of the President about the
Title IX Transgender Guidance Materials;

NAi(ONAL HEADQUARTERS 120 WALL STREET, 79T" FLOOR, NEW YORK, NY 50005-3919 T 2128p9-8585 F 212-609.0055 LAMBDA~E~AL.ORG
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Sonzmei~ Letter to Department of Education
March 13, 2017

Page 2 o f 3

c. communications with the Trump-Pence Transition Team pertaining to the Title IX
-- Transgender Guidance Materials after Navenaber 9, 2016;

d. talking points, press releases, letters, znenlorarzda, or other documents
communicating the Title IX Transgez~der Guidance Materials;

e. reports, studies, or data relating to the Title IX Transgender Guidance Materials;

f, guidance or instructions to staff about how to handle technical assistance requests,
inquiries, and complaints regarding denial of access to sex-segregated facilities an
the basis of gender identity; and

g. guidance or instructions to staff about haw to handle technical assistance requests,
inquiries, and complaints for sex discrimination, harassment, or bullying based on
gender identity or transgender status under Title IX.

To the extent that a response to this request would include multiple copies of identical material,
we request only one copy of the identical material.

If you withhold any records, in part or whole, please explain in v,~iting a~iy such denial, including
a description of the document being withheld and.. the statutory exemption to its mandatory
disclosure. To the extent a document is segregable, please release all segregab]e material. 5
U.S.C. ~ 552(b),

The request is directed to the fol]owing campoYlents: (i) Office of the Secretary; (ii) Office of the
Deputy S~cretazy; (iii} t3ffice of the Under Secretary; (iv) Office of the General Counsel; ~v)
Office for Civil Ri,~hts; {vi) Office of Communications and 4utreaeh; (vii) Institute of Educafiion
Sciences; and {viii) Office of Elementary and Secondary Education,

VVe area "non-profit, non.-partisaia, public interest orgaiuzation" and this request is not far
commercial use. ,gee Judicial Watch, Inc. v. Rossotti, 326 F,3d 13x9, 1310 (D.C. Cir. 2003). To
expedite the request, we are willing to pay $500 for our request witl~aut an estimate of casts from
the Department of Justice. Shau]d the fee for disclosure exceed $500, it should be waived. If you
decide not to waive the fees over $500, please provide us with prior notice so that we can discuss
arrangements. We request that the information sought be provided in electronic fonilat on a CD
or DVD.

Disclosure of the documents in this request is itl the public interest and a compelling need exists
for expeditious handling:

An urgency to educate concerned citizens about proper reporting techniques to
stop discrimination, harassment, and the bullying of children, particularly those
why axe transgender and especially vulnerable;

• An urgency to inform the public concerning actual or alleged Federal Government
activity;



Case 1:17-cv-06390 Document 1-1 Filed 08/22/17 Page 4 of 4

Sonxn2er Letter to I~epa~tment of Education
March 13, 217

Page 3 of 3

The information to be leaxned in response to the request is not already public
knowledge; and,

The infoi~nation provided will be used for atine-sensitive project that may include
information to be shared with tl~e public.

Thank you for your prompt response to this request. We loop forward to your determination of
this request within, ten working days. 28 CFR § 16.5.

Sincerer,,..- ,~,,.~ .~; :y.,
f
Susan Son-imer
Director of Constitutional Litigation
Lambda Legal
120 Wall Street, 19th Floor
New York, New York 10005
P: 212-809-8585
ssommer@lambdalegal. org
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~: = '`~~~ UNITED STATES DEPARTMENT OF EDUCATION~ (;; i ~~.

~~ t̀  ~' ~ OFFICE OF MAN<~GEMENT

Office of the Chief Privacy Officer

March 28, 2017

Susan Sommer
Lambda Legal
120 Wali Street
19th Fioor
Neer York, NY 10005

RE: FOIA Request No. 17-01322-F

Dear: Susan Sommer

T11is is in response to your letter dated March 13, ?017, requesting information pursuant
to the Freedom of Information Act (FOIA), S U.S.C. § 552, Your request was received in
this office on March 28, 2017, and forwarded to the primary responsible oFfice(s) for
action.

You requested: a copy of any and all records, correspondence, and memos, in any and all
formats, that mention, discuss, reference, or relate to: 1. the withdrawal of the letter from
James A. Ferg-Cadema, Deputy Assistant Secretary for Policy, Office far Civil Rights,
Department of Education, to Emily Prince dated Jan. 7, 2015; 2. the withdrawal of the
Dear Colleague Letter: Transgende~ Students jointly issued by the Department of
Education and Department of Justice on May 13, 2016; or 3. the Dear Colleague Letter
relating to transgender students jointly issued by the Department of Education and.
Department of Justice on February 22, 2017.

Please refer Co the FOIA tracking number to check the status of your FOIA request at the
link provided below:

htt~:1/w~~~2.ed.govlpalicv/<~enllc~Ifoialfoiatoc.htrnl

Any future correspondence or questions regardit7g your request, please contact the FOIA
Public Liaison at 202-401-8365 or EDF(?If~Mai~a el~~`~?ed.~ov

Sincerely,

ED FOIA Manager
400 M:IRYLAND AVE., S.W., WASHINGTON, DC 20202-400

tivww.ed.gov

Onr ndssio~: is [o ensure e~i~al «ecess to erfucatio~~ grid to promote educationn! excellence tfrrn~ighout fire Natio~i.
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/ t ' ' , ;, UNITED STATES DEPARTMENT OF EDUCATION
~' ~~

~ , ,f~ OFFICE OF M~NAGEME'NT
_ ~~

Office of the Chief Privacy Officer

Apri125, 2017
Susan. Sommer
Director of Constitutional Litigation
Lambda Legal
120 Wall Street, 19 x̀' Floor
New York, NY 10005

RE: FOIA Request No. 17-01322-F

Dear Ms. Sommer:

This is a 20 day notification in response to your request dated March 13, 2017, requesting
information pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. ~ 552. Your request
was received in the I'OIA Service Center (FSC) on March 28, 2017, and was forwarded to
several offices within the Department of Education (the Department) for any responsive
documents they may have.

The FOIA requires that an agency make a determination on a FOIA request within 20 working
days of receipt of the request in the appropriate office.

This letter is to inform you that the Department is currently processing your request, but due to
tine volume of ycui- request, the backlog of requests and the competing demands for the time of
staff that are working to respond to your request, we will be unable to respond within 20 working
days of having received. the request.

If you haven't received your responsive documents within 30 days from receipt of this letter,
please check on the status of your request on the Department's TOIA Web page at
htt~ ','~~~~-~~«~ ec~.~.ov/~olic~~l~~en/C~:~,~/foie./foi~toc.html and click on the Requests Status Log link
under "More Resources."

If y~au have any questions, please contact the FOIA Service Center at (202) 401-8365 or via e-
mail at EDFOI4Mana~er-(rr~ed.~ov.

Sincerely,

1 , , flf
Elise Cook
Government Information Specialist
FOIA Service Center

40~ MARYLAND AVG., S.W., WASH(NCiTON, llC 20302-4>00
~~ ~v~v.ed. go v

Ilre Depnrinren( of Education's rnissian Is In promote sa~de~u achievement nnrl prepnrntion jar gloGrd caripetttiveness 1~~~
fosterl~tg ed~~cnlinrm! erce([ence and errs«ririg egnn! access.
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s"a ~ ~ a-'u ~ 'v ~'ta Y Gibson; Dunn & Crutcher LLP
~. ~' .~ . ~ e..~ ~~..~ ~ ~...,~ v.~ ~ ~ .~.~

1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
Tel 202.955.8500
www.gibsondunn.com

Joseph P. Vardner
Direct: +1 202.955.8520
JVartlner@g ibsondunn,com

FREEDOM OF INFORMATION ACT APPEAL

June 30, 2017

VlA ELECTRONIC MAIL

Kathleen Styles
Chief Privacy C7fficar
Department of Education
400 Maryland Ave SW
Washington, DC 20202

Re: FDIA Request No. 17-01322-F

Ms. Styles:

This firm is co-counsel with Lambda Legal ("Lambda Legal") and its Director of
Constitutional Litigation, Susan Sommer, in connection with their above-referenced Freedom
of Information ~1ct ("FOIA") request to the Department of ~dueation ("Department"). I am
writing to appeal the failure of the Department to respond to the request.

Z. The Request

On 1Vlarch 13, 2017, Lambda Legal submitted a request under the FOIA (the
"Request," copy attached) to the Department seeking documents relating to:

1. the withdrawal of the letter from James A. Ferg-Cadema, Deputy Assistant
Secretary for Policy, Office for Civil Rights, Department of Education, to Emily
Prince dated Jan. 7, 2015;

2. the withdrawal of the Dear Colleague Letter: Transgender Students jointly issued
by the Department of Education and Department of Justice on May 13, 2016; or

3. the Dear Colleague Letter relating to transgender students jointly issued by the
Department of Education and Department of Justice on February 22, 2017.

Lambda Legal asked for expedited treatment of the Request. On March 28, 2017, the
Department acknowledged receipt of the Request but provided no determination. regarding
the Request. Instead, in the acknowledgement, the Department stated that it had "forwarded
[the Request] to the primary responsible offices) for action."

Beijing •Brussels •Century City •Dallas •Denver •Dubai •Frankfurt •Hong Kong •Houston •London •Los Angeles ~ Munich
New York •Orange County •Palo Alto ~ Paris •San Francisco •Sao Paulo •Singapore •Washington, D.C.
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We attempted to follow up with the Department several times since Lambda Legal
filed its Request an March 13, 2017. On April 18, 2017, we tried coiling the Department's
FOIf1 phone number advertised on its website and its acknowledgement letter-202-401-
8365—but the number rang to a voice mailbox that was full and would not allow us to leave
a message. Afterward, we e-mailed the Department on April l9, 2017. In the Department's
acknowledgement lettez•, we were insh•ucted "to check the status of [our] FOIA request at the
link provided . . . ." On April 25, 2017, the Department sent a boilerplate letter stating thafi it
was "unable to respond within" the statutorily required timeline and instructed us to "check
on the status of your request on the Department's FOIA Web page" by checking the same
previously provided link if we "haven't received [our] response documents within 30 days
from receipt of this letter . . ." However, the FOIA tracking number provided is not listed an
the linked webpage. And the linked document—the Department's FOIA Requests Status
Lai—has not been updated since March 10, 2017.

Since receiving the April 25 letter, we called the Department's FOIA office four
times inquiring about our request's status. On two occasions, we were informed some
compo~lents finished their search but that half of the requested components still have not
responded. We were told the Institute of Education Sciences, Office of Elementary and
Secondary Education, Office of the Deputy Secretary, and Office of the Under Secretary
have no responsive documents. We were also told responses have been pending for over two
months from the Off ce of the Secretary, Office far Civil Rights, Office of the General
Counsel, and Office of Communications and Outreach. To date, the Department has not
provided any documents responsive to the Request. However, in light of the recent release
o{~ the Department's Office of Civil Rights's guidance on transgender investigations, we are
a~rare the Department has been working on the issue and responsive documents likely exist.

II. The Department's Failure to Respond to the Request Within the Time Period
Required by the F4IA Constitutes a Constructive Denial of the Request

The FOIA requires an agency to respond to a request for records within 20 days.
5 U.S.C. § 552(a)(6)(A)(i). Therefore, the Department's response to the Request was due on
April. 25, 2017. The FOIA also requires an agency to respond to a request for expedited
processing within 10 days. 5 U.S.C. § 552(a}; 34 C.F.R. Part § 5.21(i)(2)(iv}. Therefore, the
Department's response to the Request's expedited processing was due on April 7, 2017.
Merely acknowledging the request within the statutory time period is insufficient. S U.S.C.
§ 522(a)(6)(A)(i); Oglesby v. United States Dept of the Army, 920 F.2d 57, 65 (D.C. Cir.
1990); FOIA Update, Vol. XIII, No. 3, at 5 (Jan. 1992), available at:
httus•//ww~~ iustice gov/ait~/blob/foia-update-foia-counselor-questions-answers-4. And the
Department has not asserted that "extraordinary circumstances" exist to justify its refusal to
respond to the Request within the time period required by the FOIA. The Department's
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failure to respond to the Request within the time period required by the FOIA serves as a
constructive denial of the Request, and Lambda Legal is deemed to have exhausted its
administrative remedies. 5 U.S.C. § 522(a}(6)(C)(i).

III. Requested Remedy

To date the Department has not produced the requested documents. The Department
also claims tha~i documents related to three letters about the safety of transgender students at
elementary schools and secondary schools do not exist in the Of1"ice of Elementary and
Secondary Education. Such a claim strains credulity. We ask that the Department expedite
our• Requesi, complete its search of the remaining sections, produce any responsive
documents, and produce the required privilege log for any documents being withheld. As
mel~tioned several times in our calls, we ask that the Department produce documents on a
rolling basis and not wait until the end of its search.

We look forward to the Department's decision on this appeal within the time
provided by statute, 20 business days. 5 U.S.C. § 552(a)(6)(A)(ii). If you have any
questions or require any additional infoi~rnation, please contact Joseph Vardiier directly at
(202) 955-$520.

Sincerely,

seph P. Vardner

Sincerely,
/s/ Susan Sommer

Susan Sommer
Lambda Legal
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UNITED STATES DEPARTMENT OF EDUCATION

' ~ p W ~ ~"~` OFFICE OF MANAGEMENT,, ;~ ~ ,~ ,
''!S~̀"~ '>
--: Office of the Chief Privacy Officer

July 3, 2017

Susan Sommer
Lambda Legal
120 Wall Street
19th Floor
New York, NY 10005

RE: Appeal — FOIA Request No. 17-01322-F/ Appeal — 17-00042-A

Dear Ms. Sommer:

This is to acknowledge receipt of your June 30, 2017 letter appealing the Department's
inadequacy to respond to your request within the statutory time limit for records under
the Freedom of Information Act (FOIA), 5 U.S.C. § 552, which was received by this
oi~P~ce on July 3, 2017.

Ail administrative review of our response is underway, and the Department's Chief
Privacy Officer will issue a determination on the appeal once it is completed. If you
have a question or concern, please contact the FOIA Office at (202) 401-8365 or
EDFOIAMana~ni,ed.gov.

Sincerely,

f

Angela Arrington
Deputy Director
Office of the Chief Privacy Officer

4O0 MARYLAND AVE., S.W., WASHW~i`~ON, DC 20202-4500
~v~1,~v.ed.gov

Orrr mission is to ensure equal access !o e~lucution n~~J ro promote educutionn[ excellence thrauglroid the Nation.
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~ ~ ~ L a~
making the case for equa4ity

March 13, 2017

By Certified Mail,
ketuin Recut Requested and
~lectroziic Mail

Nelson D. Hennilla, Chief
FOIA/PA Branch
Civil Rights Division
Department of Justice
BICN Bldg., Room 3234
950 Feruisylvania Avenue, NW
Washington, DC 20530
Phone: (202) 5 Z4-4209
Email: CRT.~~IAr~equests@usdoj.gov

FOIAIPA Mail Referral Unit
Department of Justice
Raom 115
LOC Building
Washington, I)C 2053Q-Q001
Phone: (202) 616-3837
Email: MRUFUTA.Requests ~ci7 usdoj.gov

Laurie Day
Chief, luifial Request Staff
Office of Information Policy
Departmezrt of Justice
Suite 11050
1425 New York Avenue, N.W.
Washington, DC 20530-0001
Phone: (202) 514-FOIA
Email: Laurie.day@usdoj.gov

To Whom It May Lonce171:

Tliis is a request under the Freedom of Information Act, 5 U.S.C. § 552, an behalf of Lambda
Legal Defense and Education Fund, Inc. ("Lambda Legal"}. Lambda Legal seeks documents
relating to the Department of Justice's recently announced withdrawal of guidance relating to
Title IX and trans ender students.

We request a copy of any and ail records, correspondence, and memos, in any and all formats,
that mention, discuss, reference, or relate to:

NATIONAL HEADQUARTERS 120 WALL STREET, 19TH FLOOR, NEW YORK, NY 70005-3919 T 212.809-b585 F 212-809-0055 LAMBDAIEGALORG
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Son7iazef• Utter to Department of Justice
Mar•c1z 13, 2017

Page 2 of 3

1, the ~,uitl~drawal of the letter from Janes A. Ferg-Cadema, Deputy Assistant
Secretary for Policy, Office for Civrl Rights, Department of Education, to Emily
Prince dated Jan, 7, 2015;

2. the withdrawal of the Dear Colleague Letter: Transgender Students jointly issued
by the Department of Education and DepartYnent of Justice on May 13, 2016; or

3. the Dear Colleague Letter relating to transgender students jointly issued by the
Department of Education aiad Department of Justice o7~ February 22, 2017.

(collectively, "the Title IX Transgender Guidance Materials").

We request that you produce responsive materials dated from January 20, 2017 to the present,
except as specified below, in their entirety, including all attachments, appendices, enclosures,
andJor exhibits. T'~is request includes, but is not limited to:

a. correspondence with non-government entities about the Title TX Transgender
Guidance Materials;

b. colinnunications with employees of the Executive Office of the President about the
Title IX Transgender Guidance Materials;

c. cam~nunicatians with the Trump-Pence Tra~lsition Team pertai~ling to the Title IX
Transgender Guidance Materials after November 9, 2016;

d. talking points, press releases, letters, memoranda, ax other documents
col~municating the Title IX Transgendex Guidance Materials;

e. reports, studies, or data relating to the Title LX Transgender Guidance Materials;

f, guidance or instructions to staff about how to handle technical asszstance requests,
inquiries, and complaints regarding denial of access to sex-segregated facilities on
thc; basis of gender ideniity; and

g. guidance or instructions to staff about how to handle technical assistance requests,
inquiries, and complaints for sex discrimination, harassment, or bullying based on
gender identity or transgender status under Title IX.

To the extent that a response to this request would include multiple copies of identical material,
we request only one copy of the identical material.

If you tivithhold any records, in part or whole, please explain in writing any such denial, including
a description of the document being withheld and t1~e statutory exemption to its mandatary
disclosure. To the extent a document is segregable, please release all segregable material.
S U.S.C. § 552(b}.
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Sorntrzer Letter to Depa~rtmer~t of Justice
March 13, 2017

Page 3 of 3

The request is directed to the following components: (i) Office of the Attanzey General; (ii)
Office of the Deputy Attorney General; (iii) Office of the Associate Attorney General; (iv) Office
of Legal Policy; {v) Office of Legal Cotu~sel; {vi) Office of Public Affairs; {vii) Office of the
Assistant Attorney General for Civil Rights; (viii) Education Opportunities Section of the Civil
Rights Division; (ix}Policy and Strategy Section of the Civil Rights Division; (x) LGBTI
Working Group organized within the Civii Rights Division; az~d (xi) Federal Coordination and
Compliance Section of the Civil Rights Division.

We area "non-profit, non-pal-tisan, public interest organization" azad this request is not for
commercial use. See Judicial Watch, .Inc. v. Rossottr, 326 Fad 1309, 1310 (D.C. Cir. 2003). To
expedite the request, we are willing to pay $500 for our request without an estimate of costs from
the Depai-t~nent of Justice. Should the fee for disclosure exceed $SOQ, it should be waived. If you
decide not to waive the fees over $SQO, Tease provide us with prior notice so that we can discuss
ai-rangeinents. We request that the information sought be provided in electronic format on a CD
or DVD.

Disclosure of the documents in this request is in the public interest and a compelling need exists
far expeditious handling:

• An urgency to educate concerned citizens about proper reporting techniques to
stop discrimination, harassment, and the bullying of children, particularly those
who are transgender and especially vulnerable;

• Ali urgency to inforn~ the public concerning actual or alleged Federal Government
activitiy;

• Thy; information to be learned in response to the request is not already public
knowledge; and,

• The information provided will be used far atime-sensitive project that may include
information to be shared wi~11 the public.

Thank. you for your prompt response to this request, We look forward to your determination of
this request within ten working days. 28 CFR § 16,5.

Sincerely, ., _•

Susan Sornizler
Director of Constitutional Litigation
Lambda Legal
120 Wall Street, 19th Floor
New York, New York 10005
P: 212-809-8585
ssommer cillambdalegal.org
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Waslri~:gton, D.C. 20530

March 15, 2017

Kaitlyn Gentile
120 Wall Street, 19r~' Floor
New York, NY 10005

Deai• Sir/Madam:

This is in response to your request for records, Tracking Number, EMRUFOIA031517. Your
Freedom of Information Act and/or Privacy Act (FOIA/PA) request was received by this office
which serves as the receipt and referral unit for FOIA/PA requests addressed to the Department
of Justice (DOJ)_ Federal agencies are required to respond to a FOIA request within 20 business
days. This period does not begin until the request is actually received by the component within
the I)OJ that maintains the records sought, or ten business days after the request is received in
this office, whichever is earlier.

We have referred your request to the DOJ components) you have designated or, based on
descriptive information. you have provided, to the components) most likely to have the records.
All ftiiture inquiries concerning the status of your request should be addressed to the offices)
listed below:

FOIA/PA
Civil Rights Division.
Department of Justice
BICN Building, Room 3234
950 Pennsylvania Ave., NW
Washington, DC 20530
(202) 51.4-4209

FOIA/PA
Office of Information Policy
Department of Justice
Suite 11050
1425 New York Avenue, N.W.
Washington, DC 20530-0001
(202) 514-FOIA

Sincerely,

Evie Sassok, Assistant Director
Logistics Management
Facilities and Administrative Services Staff
Justice Management Division
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~~~`~`"~ U.S. Department of Justice'y . f+>
~` ~~ ~~ ~ Civil Rights Division

ND~I:ANF:AKL Freedom of lt~formationlPrlvcrcy:~cts I3ra~rch -BICN
95tJ Pennsyl~~aniastve., NGY
Washington, DC 10530

MS. SL151T1 50121111er

Laulbda Legal MAR 1 ~ ~~120 Wa11 Street, 19t1~ Floor
New York, NY l OQ05
ssoltiiner~larnbdale  ga1•or~

Date Received: Ivtarch 15, 2017 FOI/PA No.17-00208-F

Subject of Request: Infoi-~ZZatioTl pertaining to the De~ai-tmetZt ofJustice withdrawal of
guidance to Title IX and transg~ender students

Dear Ms. Sommer:

This is to inform you that your request fa7~ records from the files ofthe Civil Rights
Division was received by the Division's Freedom of InforznaiionlPrivaey Acts (FOI/PA) Branch
oil the date indicated avave. Your request has been assigned the FOI/PA numUer shown above.
Please refer to this number in any future correspondence canceining this request. Iz~ connection
with review of your FOI/PA request, the following paragraphs} are applicable:

Iii seax•ciling its file for ~~ecords responsive to your request

located records that originated with fhe Civil Rights Division. These records were
referred to the Civil Rights Division as the originating component for review and release
detexininatian. Upon co~-~~pletion of olu• review, the releasable docurnent(s) will ve sent
directly to you,

XX As a result of the large number of FreEdoin of Informatiail alid Privacy Acts requests
received Uy the Civil Rights Division, some delay znay be encountered i~~ processing your
request. In an attempt to treat each requester fairly, we leave adapted a policy of
processing requests ire the approximate order of receipt, Please be assured that your
request is being handled. as equitably as passible. We appreciate your patience and will
provide you with a response at the earliest possible date.
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Please note that the Civil Rights Division utilizes multi-track processing in which.
processing ralzges from fasfer tracks for requests {seeking access to doctunents already
processe3 for prior requests) to much slower tracks for complex requests involving
voluminous amounts of responsive documents ar extensive consultation. At yoiu option,
you znay wish to call the number below and limit the scope of your request to enable your
request to be handled in the most expeditioi.~s manner available to fulfill your interests.

Since your I~tter did not inchide authorization or a certification of identity, we will close
your file for now. We will re-ope11 your request oli receipt of the required authorization
forms. The Privacy Act, and the Department of Justice Privacy Act regulation, 28 C.F.R.
§ 16.41, require each person requesting records indexed or maintained under ills or her
Hanle or another person's mine, to furnish the Department with proof ofidentity/consent
to disclosure. Please complete the enclosed form and return it directly to the Freedom of
In~or~nation/Privacy Acfs Br~lcli, Civil Rights Division, US Deponent of Justice,
Washington, D.C, 2053Q,

Should you wish to appeal the identificatioz~/consent requirelnerit, you tnay do so by
w1-iting fia the Dyrectar, Office of Information Policy (OIP), United States Department of Justice,
1425 New ~orlc Avenue, N,W. Building, Suite 11050, Washington, D.C. 20530. Your appeal
ln~,ist be received by OIP within sixty (60) days from fhe date of this letter in order to be
considered timely. The envelope should be marked "F~iCPA Appeal." You inay a1s~ submit
your appeal via OIP's electronic portal (at http://www.justice.~ov/oip/efoia-pox•tal.htn~l).
Following review by the Department, judicial review of the decision of the Attorney General is
available in tiha United States District Court in the judicial district in which yatl resida, ir. which
yoL~ Have your• principal place of business, or in the District of Coluzilbia.

If you have any further questions, contact flzis office by calling (202) 51 ~-4210.

Sincerely,

1;~ i

Nelson D. Hernzilla, Chief
Freedom of InformationlPrivacy Acu Branch

Civil RighCs Division
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U.S. Department of Justice

~~ xf ' ~ Civil Rights Division

NDH:ANF:RG3
17-00208-F

Via Electronic Mail Only
Ms. Susan Sommer
Lambda Legal
120 Wall Street, 19th Floor
New York, NY1~005
ssommer@lambdalegal.org

Dear Ms. Sommer:

JUN 1 9 2017

This is in further response to your March 13, 2017, Freedom of Information Act request
seeking access to records pertaining to the Department~of Justice withdrawal of guidance to Title
IX and transgender students.

After review of the responsive Civil Rights Division documents, I have determined that
access to the documents should be denied pursuant to 5 U.S.C. §552(b)(5), since the records
consist of attorney work product and include infra-agency memoranda containing pre-decisional,
deliberative material. Although we have considered a discretionary release of the information,
we have determined that the withheld information is not appropriate for such disclosure.

If you are not satisfied with my response to this request, you may administratively appeal
by writing to the Director, Office of Information Policy (OII'), United States Department of
Justice, Suite 11050, 1425 New York Avenue, NW, Washington, DC 20530-0001, or you may
submit an appeal through OIP's FOIAonline portal by creating an account on the following web
site: https://foia~~nline.regulations.gov/foia/action/public/home. Your appeal must be
postrnarked or electronically transmitted within 90 days of the date of my response to your
request. If you submit your appeal by mail, both the letter and the envelope should be clearly
marked "Freedom of Information Act Appeal."

I hope the Civil Rights Division has been of some

Freedom of Information/Privocy Acts Branch - BCIN
950 Pennsylvania Avem~e, NW
Washtngton, DC 20530

you in this matter.

of Information/Privacy Acts Branch
Civil Rights Division
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Gibson, Dunn & Crutches LLP

1 50 Connecticut Avenue, N.1+d,
Washington. DC 2t7C)36-5306
Tel 242.955.8540
www.gibsondunn.corr

Joseph P. Vardner
Direct +1 202.955.8520
JVardner@g~sondunn.com

FRS EDt~M OF TNT'ORMAT141~1 ~1CT APPEAL

;(uly 23, 2017

Vl~,. ELEG`i~R(~I~1IC MAIL

Melanie Ann Pasta}~
Director
(Jffce of Infol•rnatio~~ Policy (OCF)
Deparn~ent of Justice
Suite i l (J50
1X25 New Y~1.1t Ave NW
Washington, DC 2Q530-OQO1

Re: F`t~ee~cam_of Information Act Appeal afNa EMRllF(}IA031517

Dear Director Pustay:

This firm is co-counsel with Lambda Legal ("Lambda Zegal") and its Director of
Constitutional Litigation, Susan Sommer; in connection with their above-referenced Freedc~zn
of Infarmatiai~t Act ("FOIA") requests to the Civil Ri~;lzts Division oftlle Departme~~t of
Jl~stice ("I~ivisian"). Qn March. 13, 201.7, we requested documents under the F{}IA and were
as~i~ned the above-referenced number. C7n June 19, 2017, we received the Civil Rights
division's written response to tl~e FOIA request and its determination to ~~ithhold all
information responsive to t~~e request an attorney work product and deliberative process
grauncis.

Pursl.ant to the FOIA, we hereby appeal that dezual. t~Ve request that d1e Division
se~,~re~ate and disclose any non-exempt portions offlle requested. records and specify the
~~rtictilar basis far• withholding any record or portion thereof that is riot disclosed. A copy aC
our FQIA request and the agency determination are attached for your convenience.

We look forward to }our office's decision an this appeal within the time provided ~yf
statute, 2~ business days. 5 U.S.C. ~ SS2(a}(6}(~)(ii). If you have any c~uesti~ns or require
any additional infarmatian, please contact me directly at (202} 955- 520.

Beijing •Brussels •Century Cify • Dalias • Uenver •Dubai • Frankfurt ~ Hnng Kung •Houston • L~ndan •Los ;~n~efes • (Munich
New York •Orange Cou»ty •Pala Alto •Paris •San Francisco ~ Sao Paulo •Singapore •Washington, D.C.
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July 23, 2017
1'a~e ~

Sincerely,.~-, ,
~ ~ ~ ~~

~.~ ~" .9 oseph P. Vardner

Sincerely,
r~~~ ~

Susan. Sotn~ner ~ ~1'"-
Lambda Legal



Case 1:17-cv-06390 Document 1-11 Filed 08/22/17 Page 1 of 3

EX~lblt ~~



CasF 1:17-cv-06390 Document 1-11 Filed 08/22/17 Page 2 of 3

~ ~ A

_~ µ ,,,,,,~~`

U.S. Department of Justice
Office of Information Policy
Suite 11050
1425 New York Avenue, NW
Washington, DC 30530-0001

Telephone: (202) 514-3642

March 23, 2017

Ms. Kaitlyn gentile
Lamda Legai
120 Wall Street, 19`" Floor
I~tew York, NY 10005
k~entile ,lamdale al.lorg

Re: DOJ-2017-002953 (AG)
DOJ-2017-003114 (DAG)
DOJ-2017-003115 (ASG)
DOJ-2017-0031 l6 (OLP)
DOJ-2017-003117 (PAO)
VRH:DRH:ERH

Dear Ms. Gentile:

This ~s to acknowledge receipt of your letter dated and received in this Office on
March 13, 2017, in which you requested records pertaining to "the Title IX Transgender
Guidance Materials" as described in your request. This response is made on behalf of the
Offices of the Attorney General, Deputy Attorney General, Associate Attorney General, Legal
Policy, and Public Affairs.

You have requested expedited processing of your request pursuant to the Department's
standard permitting expedition for requests involving "[a]n urgency to inform the public about
an actual or alleged federal government activity, if made by a person primarily engaged in
disseminating information." See 28 C.F.R. § 16.5(e)(1)(ii) (2015). Based on the information
you have provided, I have determined that your request for expedited processing under this
standard shoald be denied. The primary activity of your organization does not appear to be
information. dissemination, which is required for a requester to qualify for expedited processing
under this standard.

The records you seek require searches in other Offices, and so your request falls within
"unusual circumstances." See 5 U.S.C. 552 § (a)(6)(B)(i)-(iii). Because of these unusual
circumstances, we need to extend the time limit to respond to your request beyond the ten
additional days provided by the statute. For your information, we use multiple tracks to
process requests, but within those tracks we work in an agile manner, and the time needed to
complete our work on your request will necessarily depend on a variety of factors, including
the complexity of our records search, the volume and complexity of any material located, and
the order of receipt of your request. At this time we have assigned your request to the complex
track. In an ;,ffort to speed up our process, you may wish to narrow the scope of your request
to limit the number of potentially responsive records so that it can be placed in a different
processing track. You can also agree to an alternative time frame for processing, should
records be located; or you may wish to await the completion of our records search to discuss
either of these options. You may also contact the Office of Government Information Services
(OGIS) of the National Archives and Records Administration to inquire into the FOIA
mediation services they provide. OGIS can be contacted at the following:
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Office of Government Information Services
National Archives and Records Administration
Room 2510
8601 Adeiphi Road
College Park, MD 20740-6001

Telephone: (202) 741-5770
Facsimile: (202) 741-5769
Toll-Free: (877) 684-6448
Email: o is ,nara.~av

In note that you agree to pay fees up to $500.

If you have any questions or wish to discuss reformulation or an alternative time frame
for the processing of your request, you may contact Eric Hotchkiss the analyst processing your
1•equest, by telephone at the above number or you may write to him at the above address. In
additron, you may contact our POIA Public Liaison at the telephone number listed above to
discuss any aspect of your request.

You nlay contact our FOIA Public Liaison at the telephone number listed above for any
further assistance and to discuss any aspect of your request. Additionally, you may contact the
Office of Government Information Services (OGIS) at the National Archives and Records
Administration to inquire about the FOIA mediation services they offer. The contact
information for OGIS is as follows: Office of Government Information Services, National
Archives and Records Administration, Room 2510, 8601 Adelphi Road, College Park,
Maryland 2740-6001; e-mail at o is ,nara.~ov; telephone at 202-741-5770; toil free at 1-877-
684-6448; or facsimile at 202-741-5769.

If you are not satisfied. with my response to your request for expedited processing, you
may administratively appeal by writing to the Director, Office of Information Policy, United
States Department of Justice, Suite 11050, 1425 New York Avenue, NW, Washington. DC
20530-0001, or you may submit an appeal through OIP's FOIAonline portal at
https://foiaonline.regulations.gov/foia/action/public/home. Your appeal must be postmarked or
electronically submitted within ninety days of the date of my response to your request. If you
submit your appeal by mail, both the letter and the envelope should be clearly marked
"Freedom of Information Act Appeal."

Sincerely,
fl ~ ~'

Vanessa R. Brinkmann
Senior Counsel
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Vardner, Joseph P.

From: Kaitlyn Gentile <kgentile@lambdalegal.org>
Sent: Monday, April 17, 2017 1:16 PM
To: Susan Sommer; Vardner, Joseph P.
Subject: FW: Your FOIA Request DOJ-2017-002953 (AG) et. al.

From: Hotchkiss, Eric (OIP) [mailto:Eric.Hotchkiss@usdoj.gov]
Sent: Monday, April 17, 2017 1:07 PM
To: Kaitlyn Gentile <kgentile@lambdalegal.org>
Subject: Your FOIA Request DOJ-2017-002953 (AG) et. al.

Good afternoon Mr. Vardner,

This is to memorialize our conversation of this afternoon. You agreed that you did not want us to process the three
letters (numbered 1, 2, and 3 in your request) collectively termed "the Title IX Transgender Guidance
Materials." Additionally, you agreed to limit the time-scope of your request to January 20, 2017 through the date on
which we conducted our first search (March 22, 2017). Finally, the search terms we will use are as follows:

"Title IX"
"Transgender"
"Bathroom"
"LG BTQ"
"Dear Colleague"
"Gender Identity"

As discussed, in order to streamline our search, while processing the data pull we will initially concentrate on the
Component Head and #2 at each component. We will then follow leads to other individuals as the content of the data
pull becomes more clear.

Please let me know if you nave any questions regarding the processing of your request, or our FOIA process in general.

Thank you for your time,

Eric Hotchkiss
Government Information Specialist
Office of Information Policy
202-616-5456
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. ~ ?~~d Gibs~r., Gunn S~ Grt~tei~er ! (_P

10a~ Coar~eciicut Avenue, P7,Vv.
Washir~gtar~, DC 2t~03ei-5366
Tel 2p2.955.8:i'JG
wws~r.giGsnnctu nn.com

Joseph P. Vardner
Direct +1 2Q2.955.$520
JVardner@gibsondunn.com

FREEDC}M f.)~' INF't~RMATION ACT APPEAL

July 23, 2017

VIA ELECTRONIC MAIL

lvlelanie Ann pustay
Dit-ector
Office ai~Information Policy (OIP)
Depa~•tment of Justice
Suite 11(}50
1425 Neer York Ave NCB'
1~~~ashitlgton, DC 2f~S30-OE)01

12e: I~OI~_ Re~c uest Nis. 2017-002953 and Related Requests

L)ear~ Director• Pustay.

This i~irn~ is co-counsel with Lambda Legal ("Lambda Legal"} and its Director of
Cc~nstitution~t L~ztigatian, Susan Sommer, in connection with their above-referenced ~reedain
oi' Infc~rmati~.~ Act {"FOIA") requests to the C?~ces of The Attorney General, Deputy
Attorney General, Associate Attorney General, Legal Policy and Public; Affairs within the
Department of Justice ("Department'°). I am writing tc~ appeal the fail~u-e of the Department
to respa~7d to the request consistent with the statute and governing regulations.

~. The ~.eguest

On March I3, 2017, Lambda Legal submitted a request luzder the F(JIA (the
"Request," copy attached) to the Department seeking documents relating; to:

1. the withdrawal of the letter from James A. Ferg-Cadema, Deputy Assistant
Secretary for Pt~licy, Office for Civil Rights, Department cif Education, to Emily
Prince dated San. 7, 2015;

2. the witht~rawal afthe Dear Galleague Letter: 'I'ransgender Students jointly iss~aec~
by the Department of~ducation and Dep~rfinent of.Ti~stice on May 13, 2016; or

3. the Dear ~all~ague Letter r~latii~b to tra~~sgender stadents jointly issued by' the
Depari~nei~t of Education and Department of .Iustice ozi February 22, 2017.

Beijing •Brussels •Century City •Dallas • Oenver •Dubai •Frankfurt •Hong Kong • Houston ~ Lyndon ~ Los Angeles ~ f~iunich
New York •Orange Counfy -Palo Alto •Paris •San Francisco -Sao Paulo • Singapore •Washington, D.C.
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I.~zmbda I:.egal asked far expedited treatment a('the Request. Can March 15, 20I7, the
Departme~lt acknowledged receipt of the Request, and on Iviarch ?3, the Department denied
our request for expedited treatment. Instead, the Department stated that it "needled] to
extend the time limit to respond to [our] request beyond tl-~e ten additional days provided by
t11e statUT~."

We faliowed up with OIP several times. 4n April. I7, 201.7, we agreed to lirnit tl~e
scope of t}~e Request by reducing the time-scope of the request, waiving request numbers 1,
2, and 3, and implementing search terms to ease tl~e Department's burden in searching for
relevant. documents. Since then, we have fallawed up with. the I~epart7r~ent an additional five
tunes about the status afour Request. ~,~1e have been tt~Id as recently as 3une 12, 2017 that
n~ progress has been. made an our Request, including that search~;s afthe electronic
doc«rnents cif relevant custodians have not been performed.

II. Z'he ~ep~rt en#'s I+aslure to I~es~ond to the P+.ec~uest ithin ~'he Time Period
Ret~u~red bar the F~I~ Constitutes a ~~nstructive ~eniai of the I~eyuest

"~I7c FOIA requires an a;~ncy to respond. to a request for records within 20 days.
5 LI.~.C,. ~ 5~'~(a)(6}(~)(i). Therefore, the .Department's response to the Request was due on
flpri125, 2 17. Merely acwlc~wledging the request within the statutory time period is
insufficient. S U.S.C. ~ 552(x)(6){A)(i), f~gle,sby v. United States Dept ofthe ~Irrr~y, 920
F.2d 57, 65 (D.C. Cir. 1990); F{~IA Update, Voi. XIII, No. 3, at 5 (Jan. 1992}, trvczilable at:

. The
I3epartment's lacl; t~f a substantive response in aver four months serves as a constructive
c~eniai of the Req~zest, anc~ L~tnbda Legal is deemed to have exhausted its adminisCrative
remedies. 5 U.~.~. § 552(a)(6)(C}(i}.

OIP's March 23 letter asserts that "Lu~usuaI circumstances" exist because "[t]he
records [saug?~t] require searches in other C3ffices" and. therefore justifies 4IP's failure to
respai~d within the time period. required by the F(~IA. However, the Request does not ask for
searches "from field facilities or athcr estabiishrr~ents tl~~t are separate from the office
processing the request" as specif~►ed by the statute. S U.S.C. ~ 552(a)(6}(B)(iii),25 C.F.R.
I6.5{c). All afthe offices addressed in this request are located in the same buildinb. ~71I''s

j~.rstificatian is also in error because the Department separated its search of "other
establishments" by assigning dociunent collection from the Civil Rights Division to that
Division a~~d ~iaving it handled separately. See FOIA Request EMRUFOIt1031S 17.
Therefore, no "unusual circumstances" exist to justify the Uepartsncnt's failtu~e t~ response to
the Request within the time period required by the FOIA.



Case 1:17-cv-06390 Document 1-13 Filed 08/22/17 Page 4 of 4

.Tiny 23, 2017
Page

III. ~tequ~sted Remedy

TI1e Department has not produced the requested documents mare than tour months
after the request was made. We respectfully request that OIP decide the appeal and rant the
fi~llo~ving relief:

~ Approve expedition of t17e request;
~ Ct~mplete the search and prad~xce any responsive docu7ne2~ts within 30 days; and
• Produce documents on a rc~lIing basis.

talc l~oic forward to the Depari~nent's decision an this a~peai within the time
provided by statute, 20 business days. 5 U.S.C.. ~ 552(a}{6}(A)(ii). Ifyau have an_y
questions or require any additional information, please contact me directly at (202} 955-
8S2().

Sincerely,
~-' e

i F

~.. / . _w 'O.~

Sincerely,
-~

Susan Sommer '~~"e'°
Lambda Legal
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U.S. Department of Justice
Office of Information Policy
Suite 11050
1425 Netiv York Avenue, NW
Washingron, DC 20530-0001

Telephone: (202) 514-3642

Joseph P. Vardner, Esq.
Gibson, Dunn & Crutcher, LLP
Suite 200
1050 Connecticut Avenue, NW
Washington, DC 20036
jvardner(c~,  gibsondunn.com

VIA: FOIAonline

Dear Mr. Vardner:

Re: Appeal No. DOJ-AP-2017-005521'
Request No. DOJ-2017-002953 (AG)
SRO:MTC

This is to advise you that your administrative appeal from the action of the Initial
Request Staff (IR Staff of the Office of Information Policy, acting on behalf of the Office of the
Attorney General and four other offices was received in this Office on July 24, 2017.3 You
appealed from the IR Staffs denial of your request for expedited treatment of your Freedom of
Information Act request. You also appeal from the IR Staffs failure to respond to your requests.

In your request and appeal letters, you appear to assert that your request is entitled to
expedited treatment pursuant to the second standard enumerated in the Department of Justice's
regulations. Under the second standard, you must show that there is "[a]n urgency to inform the
public about an actual or alleged Federal Government activity, if made by a person primarily
engaged in disseminating information." 5 U.S.C. § 552(a)(6)(E)(v)(II). See also 28 C.F.R. §
16.5(e)(1)(ii) (20.16). This Office makes determinations regarding the first three standards, while
the Department's Director of Public Affairs makes determinations regarding the fourth standard.
See id. at § 16.5(e)(2).

With regard to whether you are "primarily engaged in disseminating information,"
although Lambda Legal may well engage in the dissemination of information, you have not
demonstrated that you are "primarily engaged" in disseminating infornlation. See Landmark
Legal Found. v. EPA, 910 F. Supp. 2d 270 (D.D.C. 2012) (noting that plaintiff must be
"primarily, and not just incidentally, engaged in information dissemination"); ACLU of N. Cal.

Please be advised this letter also responds to your Appeal Nos. DOJ-AP-2017-005551, DOJ-AP-2017-005552,
DO!-AP-2017-005553, and DOJ-AP-2017-005554, made from Request Nos. DOJ-2017-0031 14 (DAG), DOJ-2017-
0031 15 (ASG), DO.1-2017-0031 ] 6 (OLP), and DOJ-20l 7-0031 17 (PAO), respectively.

~ I note that you are jointly appealing along with Susan Sommer, Director of Constitutional Litigation at Lambda
Legal.

3 Specifically, you are appealing from action taken by the IR Staff on behalf of the Office of the Attorney General,
the Office of the Deputy Attorney General, the Office of the Associate Attorney General, the Office of Legal Policy,
and the Office of Public Affairs.
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v. DOJ, No. 04-4447, 2005 WL 588354, at *14 (N.D. Cal. Mar. 11, 2005) (holding that
information dissemination must be "the main activity" rather than merely "a main activity" of
plaintiff to satisfy expedition standard). Without such a showing, expedited processing pursuant
to the second standard is not warranted.

Additionally, you attempted to appeal from the failure of the IR Staff to respond to your
request. Department of Justice regulations provide for an administrative appeal to the Office of
Information Policy only after there has been an adverse determination by a component. See 28
C.F.R. § 16.8(a) (2016). As no final adverse determination has yet been made by the IR Staff,
there is no further action for this Office to consider on appeal,

As you may know, the FOIA authorizes requesters to file a lawsuit when an agency takes
longer than the statutory time period to respond. See 5 U.S.C. § 552(a)(6)(C)(i). However, I can
assure you that this Office has contacted the IR Staff and has determined that your request is still
pending. If you are dissatisfied with the IR Staff s final response, you may appeal again to this
Office.

This Office has forwarded a copy of your letter to the IR Staff. You should contact the
IR Staffs Requester Service Center at 202-514-3642 for further updates regarding the status of
your request.

If you have any questions regarding the action this Office has taken on your appeal, you
may contact this Office's FOIA Public Liaison for your appeal. Specifically, yogi may speak with
the Lindersigned agency official by calling (202) 514-3642.

If you are dissatisfied with my action on your appeal for expedited treatment of your
request, you nlay file a lawsuit in accordance with 5 U.S.C. § 552(a)(6)(E)(iii).

For your information, the Office of Government Information Services (OGIS) offers
mediation. services to resolve disputes between FOIA requesters and Federal agencies as a non-
exclusive alternative to litigation. Using OGIS services does not af~eet your right to pursue
litigation. The contact information for OGIS is as follows: Office of Gavernment Information
Services, National Archives and Records Administration, Room 2510, 8601 Adelphi Road,
College Park, Maryland 20740-6001; email at ogis@nara.gov; telephone at 202-741-5770; toll
free at 1-877-684-6448; or facsimile at 202-741-5769.

Sincerely,
7/31/2017

X ~.'"v
Sean R. O'Neill
Chief, Administrative Appeals Staff
Signed by. OIP


