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DISTRICTS MuUST Now COMPLY WITH THE NEW IDEA PART B REGS

he 2006 final IDEA Part B regulations, which took effect on
October 13, 2006, afford districts greater flexibility. Guidelines
should be developed to assure proper implementation of the new
regulations in several areas, including procedures for resolution meet-
ings, excusing IEP team members from IEP meetings, child find require-
ments, removal of students for disciplinary reasons and FAPE eligibility.
This article will highlight and summarize several areas addressed by the
final regulations. However, due to the importance of compliance with
the final regulations, our school attorneys stand ready to address any spe-
cific issue which your district faces in the area of special education.
One overarching theme of the 2006 final IDEA Part B regulations
is to foster better communication, not only between parents and dis-
tricts, but between everyone involved in the education of a student with
special needs. Two excellent examples are the new provisions dealing
with resolution and IEP meetings.

Impact of new regs on resolution meetings.

Resolution sessions were added to IDEA 2004 to assist parents and
school districts in resolving their differences and hopefully avoid a drawn
out and contentious dispute process. Under the 2006 IDEA final Part B
regs, a resolution session must be held unless both the district and the
parents have agreed to waive the resolution meeting. The resolution
meeting must occur within 15 days of receiving notice of a parent’s due
process complaint. If the district does not hold the resolution meeting
within 15 days or if it fails to participate in the resolution meeting, the
parent may seek the intervention of a hearing officer to begin the due
process hearing timelines. New language in the final Part B regs adds an
additional provision that “if the LEA is unable to obtain the participa-
tion of the parent in the resolution meeting after reasonable efforts have
been made (and documented using the procedures in Section
300.322(d)), the LEA may, at the conclusion of the 30-day period,
request that a hearing officer dismiss the parent’s due process complaint.”
However, even if the parent’s complaint is dismissed due to their refusal
and/or failure to participate in a resolution meeting, they have a right to
refile the complaint.

Under the regs, a district may only bring its Solicitor to the resolu-
tion session if the parents bring their attorney. If the district is unaware
whether the parents will have an attorney until they arrive at the reso-
lution session, the district may refuse to participate in the resolution
meeting until the Solicitor is contacted. However, the resolution session
must nevertheless be held within the 15-day period. The greater likeli-
hood is that, because attorney fees for parents are not awarded for
attending a resolution session, the parents’ attorney will not participate,
and in the vast majority of resolution sessions neither party will be rep-
resented by legal counsel. Regardless, it is important for all school per-
sonnel who will attend the resolution session to meet to properly pre-
pare. Preparations should include an outline of the district representa-
tives’ questions, a summary of the parent’s requests and a basic plan to
address those areas where the district is prepared to make changes in
order to resolve the matter. Also, efforts should be made to assure that
the right staff are available, including those who know the facts and
those with authority to resolve the issues. Also, the staff should be pre-

pared to develop a possible written agreement. Immediately after the

resolution session, the district staff should summarize in writing what, if
anything, was resolved and whether a written agreement was either
developed during the meeting or if the Solicitor should assist in devel-
oping a written agreement to reflect the outcome of the meeting.

Regulation revisions impacting IEP meetings.

There were two significant additions to the IDEA regs concerning
parental involvement in IEP meetings. Section 300.322(d) now pro-
vides examples of the records the public agency must keep of its attempts
to involve parents in IEP meetings. The new regs offer recordkeeping
examples such as maintaining detailed records of telephone calls made
or attempted and the results of those calls, copies of correspondence sent
to the parents and any responses received, and detailed records of visits
made to the parent’s home or place of employment and the results of
those visits. Also, a new Section 300.322(e) requires the district to take
whatever action is necessary to ensure the parent understands the pro-
ceedings of an IEP meeting, including arranging for an interpreter for
parents with deafness or whose native language is other than English.

The 2006 final IDEA Part B regulations also permit some IEP team
members to be excused from meetings. This provides greater flexibility
to parents in scheduling meetings and assists the districts in promptly
convening meetings. Members of the team, namely the regular ed
teacher, special ed teacher, district representative, and other individuals
who can interpret the implications of evaluation results, are not required

g, that

to attend the meeting if the parent and district agree, in writing,
attendance is not necessary. Generally, that team member’s area of cur-
riculum is not being discussed.

However, anyone from the team can also be excused from the meet-
ing, even when the meeting involves a modification to or discussion of
that member’s area of curriculum. The requirements are more strict and
require the excused team member to submit his or her input, in writing,
to the team before the meeting. Further, a written agreement and con-
sent are required from the parents. Unfortunately, the 2006 final IDEA
Part B regulations do not clarify exactly how much time, prior to the
meeting, the parents should receive the written report from the person
missing the meeting and what exactly should be included in that writ-
ten report. The regulations do require that the parents be fully informed
and understand that the IEP team member is requesting to be absent
from the meeting. Also, the parent must be instructed that they do not
have to agree to the absence and may at any time revoke the agreement
which permits the team member to miss the meeting. Therefore, it is a
good practice to provide the parents with notice of the request to excuse
a team member as soon as possible. From a practical standpoint, if par-
ents are not notified of the request to excuse a member until they arrive
at the meeting, while they can always reschedule the meeting, it is in the
best interest of the district to provide the information as far in advance
as possible and avoid canceling and rescheduling meetings or holding
additional meetings.

For a detailed summary of other areas of the regulations and how
they are impacted by the 2006 Part B regs, log onto www.mbm-law.net.
Our school law attorneys can also respond to any issue your district faces

in the special education arena.



